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?ROV(NClAL ASS&‘MB{Y OF SINDH
: : NOTIFICATION
KARACH!, THE o8 NOVEMBER, 2018.

f\O PAS/Legis-B-01/2018-The following Bill is hereby puilished for ge neral in fon hation as
required by Rule 98 of Rules of Procedure of.ihe Piovincial Assemisly of Sirnah.

- THE CODE OF CIVil PROCEbURE (SINDH AMENDMENT) BilL, 2018.
SINDH BHLL NO. 01 OF 2018.

A
BILL

Further 1o amend the Code of Civil Frocedure Ac t{act No.
of 1708].

WHEREAS it is expeadient furlher to armend the Code of Civil
Procedure Act {Act No. V of 1908}, for lhe purpose hereinafier
appewaring; ’ :

L1} This Act may be called the Code of Civil Procedure (Swidhy Short title and
Amendment} Act, 2018, ' ’ ) COlelnencernenr:
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{2) it shall come into force at-once.
{3} shall extend fo Ihe whole of Sindh.
2. in ihe Code of Civil Procedure (Act Mo. V of 1908).. insertion in section

heréinoﬁer referred to as he said Act, in section 2, the foﬂo‘wing ‘23, Codde ot t(::ivg 3
itions | cmenciments shall be made:- ' rocedure Code
additions and amenaiment I be ade (Aet No. V of 1908).

n Bafore sub-section {1 J, the following shall be inserted: SLUS]
“(A}"Aa’femative Dispute Resolution” means procedure for

settling disputes without . court tidi, namely arbitration.

mediation, conciliation of negotiation.” ' »

T [2) After sub-seclicn {1), the following shall be inserted

“(1A). “Conciliation” means  d " process  which s
© conducied confidentially . in which a. neufral person
jconciliator) actively assists parties in working towards g
negoliated agreement of a dispute or differenge, putting

~ forward proposais for the seftlement with the parties in

- ylfimate control of the decision fo settle the terms of
resolution, the  conciliator having no dedsio_n-mdking

- power or authority 'fo impose solutions an the parties or
force setflement between the parties.”

(3} After sub-section (11}, the following shall be inserted

“UT1A] (‘Mediaﬁon” means a process which is conducted
- confidentially in which O neufral person {mediator]
actively assists parties in" working towards a hegoticied
ogreement of a dispute or difference, with the parties in
ultimate control of the decision to setfle the terms of
resolution, the mediator having no decision-making
poWer or authority to impose solutions on the parties of
. force setflement between the parfies.”

3 In the said Act, for -section 89-A, the following shall be Substitution of
substituted.namely:- ’ section 89-A, Code
' : of Civil Procedure

’ . ) (Act No. V of 1908).
4g39.A. Alternative Dispute Resolution: (1) Notwithstanding ‘

any other laws for the time being in force, the court may.
“use Alternative Dispute. Resoiution (ADR} methods to
resolve cases of civil or commerciol matters: ‘

«
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Provided that for the purposes of this-section, ADR rerers
to mediation, conczlzohon and negotiatior:.

Provided that in all'cases of orbﬁroﬂon the Arb:fronon Act
1940 shall apply.

(2) That by submitting to the jurisdiction of the Court, the
court shall presume that parties by mutual consent agree
to refer the dispute far ADR if so ordered by the Court for
securing éxpediﬁous disposal. ' ,
(3) That a case may be forwarded for ADR by referral of
the cases to @ mediator/conciliator as identified under
Order X Rule 1C of this Code, in. the following
circumstances:- i : ’ d
(:) Upon presentation of a plaint, the court shall at
the first instance, examine and assess the
possibility of resolving the case in a way which is

to the advantage of all parties under one of ;

the methods of ADR

(i} If ot ahy stage of the case, before or after the
recording of admissions and denials, the court
considers there is a possibility of resolving the
case in a way which is to the advantage of all
parties under one of the methods of ADR;

(i} Upon consent of all the parties.

{4) The court shall 'employ the following process in the -

circumstances identified under sub=section {3}{i) and {ii}:—

case to ADR, the court shall issue notice to the
parties to make submissions upon the next date

_of hearing ‘as to why their case should nof be
referred to ADR;

(il Where no sufficient cause is shown, the Court

shall refer the case for ADR to. o

-mpd;mor/concmofor xdenhﬂed in Order X Ruie
IC and

(iii) If any of the parties falls to make a submission
as under sub-sectiond{il, the court sholl
proceed fo réfer the case to ADR.”

) Upon the conclusion of the coun‘ to refer fhe,
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Provided, that the entire process,as stated in.
" sub-section {4) shall be completed within fifteen

days by the Courf. : * 2
4 in the said Act, after section 89-A, the following shall be . Insertion of Section
inserted:- ‘ : 89-B,-Code of Civil
: o : . Procedure (Act No,
w80.8 Reference by Parfies: Parties who have resolved any V of 1908).
dispu?e of civil-or commercial nature fhrough the use of an 3
ADR method before initiating any legal proceeding may file
an application alongwith setflement duly signed by the
parfies and other relevant documents in the court having .
jurisdiction which shall ‘be registered. as O “Judicial
Miscellaneous” maiter. The court after hearing the parties
shall pass judgment and decree as under this Code.”.

5. in the scid Act, for Order X, Rule. 1A, the following shall be  Substitution of
substituted: . S ' Order X Rule 1A,

: . . . Code of Civil
“JA- The Court may adopt any lawful procedure not Procedure {ActNo.

inconsistent with the. provisions of this Code and adopt any ¥ ot 1908),
method of Alternative Dispute: Resolution  (hereinafter
referred fo as “ADR"} under Section 89A of this Code.".
R In the Code of Civil Procedure Act (Act No. V of 1908}, the Insertion of Order X
following shall be inserted after Order X Rule 1A™- ‘ Rules 1B, 1C and

, ' 1D in Code of Civil
“}B. - When acourt refers a plaint or case fo ADR under procedure (Aci No.

Section 89-A of this Coqe, the following .process sholl be v of 1908).
employed:- ’ ’

() Appointment of Mediator/Conciliator.- The Court shall .
" hominate a ‘mediator/conciliator as identified under
Order X Rule 1C. e '

- (i) Fixing of Dafe and Time.- Upon referring the case for
ADR, the court shall direct the parties fo appear before
the appointed mediator/conciliator on the date and time
fixed by the court and shall set a time for refurning of the
reference which shall not be more than sixty (80) days
from the date of reference. The mediator/conciliator may
submit a written request for extension of fime period
which may be extended for no longer than thirty (30)
days by the Court, on showing good cause which shall be
noted in a court order.” o

(iii) Determination of Fee.- The Courl, upon deciding to
refer a case to ADR, may determine the amount of fee, if '
any, to be poidv fo the mediator/conciliater by the party
or parties. . o -
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~ (iv)Appearance of vParﬁes.- The partiestto the case shall
take part in the ADR proceedings in person or through an

‘oufhorized representafive “empowered” fo seftle the
matter. . : '

M Procedure of ADR.- In dealing with the case referred to
him, - the ..medictor/conciliator may ~follow such @

procedure, as may be appropriate in the circumstances
of the case.

‘(vi)Seftiement.- If a seiflement is reached between the
parties, the mediator/conciliator shall prepare a deed of |
setflement containing terms of such setflement, signed by
the parties and submit it 1o the Court on the day fixed by
the Court fogether with a cerfificate that the setflement
betweep the parties was voluntary.

(vii) Prepqruﬁon of Decree.- Upon the receipt of the deed
. of settlement and after hearing the parties the court moy;
‘pass judgment and decree in terms of the settlement.

(vii) Failure of Setflement.- - If no setflement s réached.
between the parties, including if any of the parties refuses
to participate in the process, the mediator/conciliator
shall record the statement of the fact and submit it to the
Court on or before the date fixed.

(ix) Commencement of Hial.- If no seftlement is reached
within the aliocated time period, the case shall proceed
in .Court without delay ‘on. a day to day bosis.

Exclusion of Qanun-e-Shahdat 1984 and Code of Civit

Procedure (Act V of 1908). - Save oS otherwise - . ] '
provided, this Code and the Qanun-e-Shahadat, 1984 ’
shall not apply to ADR proceedings under Section 89A

of this Code. ‘.

- 7..  Subject to.any standard prescribed by special law, the Mediafor/
~ following organizatfions and persons shall be eligible to be Conciliator.
Mediators/Conciliators under Section 89-A and Order X:- :

{al Organizations / institutions/ Court-annexed mediation
centers established or recognized by the Sindh High-
Court that specialize in ADR methods and maintain @ list
of mediators- or cenciliators “with fraining as required

under sub-clause (b]:
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{b)]. Persons, who have undergone & minimum of 40 hours’
" skills-based - training in mediation and/or. conciliation
and have been accredited as mediators or conciliators

by a reputable organization or institution;

{c) A judge nominated by the Court t6 conduct ADR who
has been certified as a mediator/conciliator by the
Sindh Judicial Academy or is accredited as under sub-
clause (b); '

(d} Salis appointed under the Small Clolms ond Mmor
Offences Ordinance 2002;

{e] Any other person agreed to by the parties and upon
approval of the Court in accordance with.the law. ~

1D. Prohibitions.

(1) - Prohibition - of mediafor/;:ohciliafor appean'rjg in .
proceedings or as witness.— The mediator/conciliator
shall not act in any capacily on behalf of any of the '
parties in connection with the case in other
proceeding& nor.shall he be called as a witness in'such

- proceedings except fo attest fo the oufnem‘zcn‘y of the
setflement cgreement

- {ii} Prohibition of making record.~ Any informafion;
. statement, document and anything disclosed to ‘the
. mediator/conciliator during ADR prcceedmgs shall be
‘ kept confidential and no document rncluomg any
franscript, formal record or audio-visual recording shall
be made of the proceedings excepf with written
approval of the mediator/concili /o,or and consent of
the parfies.

(ii)) Prohibiion of production of document in ‘any
proceedings.—No communication or any kind. of
documentation tade during the ADR process can be
produced in court with regards fo the case or any

. other related proceedings.

(i\")_ Prohibition of using information. = No- communication
.made in the ADR proceedings including infermation _
disclosed and views expressed shall be used m any
ofher relafed proceedmgs whafsoever !
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. STATEMENT OF OBJECTS AND-REASONS

Access fo justice has been @ priodty area for the

Government of Sindh. However, Courls continue to be faced with a

- colossal backlog of cases in the age of increased litigation. This also

has a massive impact on litigants with high costs and time required
for resolution of cases, which may often take years. Armongst other

‘issues, delays and non-resolution of cases !eod to -personal losses,

deaths, depnvahon andloss of billions to the economy, closure of

‘businesses, severely damaged relationships and unrest in the soc*ery
- of torge :

Alternative  Dispute  Resolution (ADR) mechanisms  and
measures such as mediation and conciliation are internationally
fecognised as a vital part-of the Jushce sys’rem These mechanisms

support litigants in reducing conflicts between -

:ndwlducls/communmes reqching resolution of cases, faster, thereby
increasing their access to justice. These also provide support to the
court system by reducing their workload and expenses, allowing for
better and. more expedient resolution of cases. The use of ADR
mechanisms effectively within the legal framework has also resulted
in improved public sctisfaction with: the justice system. The instant
leg;siqt*on will address such issues & encourage pc:n‘ies to resolve
their issues by way of ADR.

- Pakistan infroduced arbitration Through the Arbmc:mon Act

1940 and provisions alidwing  for mediation/conciliation under
Section 8%9-A, Cooe of CivilProcedure {Act V of 1908) and Order X in
2002. However, the desired objectives hove not been achieved
under the existing provision. Some of the gaps identified far this lack
of implementaticn included: the ' lack of comprehensive

- mechanisms, lack of standards for medsoiors/concn!sofors fhw lack

of trust.

a5
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¢

The proposed amendments seek fo recfify these gaps. By
placing it firmly within the existing justice framework, it is intended
that ADR processes be seen and recognised &s part of the system
as opposed to d pardliel system. The proposed amendments
empower courls to refer cases for mediction or conciliation, whilst

_ako giving parties the opportunity to register existing amicable
seftlements through the court for effective execution. it diso sets G
basic standard for the mediators/conciliators to whom. couris wil
refer such cosesin order ta ensure quality and effectiveness. )

MEMBER-IN-CHARGE

G.M.UMAR FAROOQ
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